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You Got a Form 1099-A or C. 
Now What?	  

 
 
Today we’re going to cover the 7 key concepts to know 

about tax issues with dumping bad real estate, the 

information you’re supposed to get, what to do with it when 

you get it and what to do if you don’t get it. 

 

7 Key tax concepts with dumping bad real estate: 
 

#1: What is Foreclosure? Foreclosure is you walk away 

from a property and the lender takes it back. They are 

supposed to give you a Form 1099-A, which shows the 

current loan amount, the current FMV (fair market value) of 

the property and indicates whether you are personally 

responsible for the property.  

 

There could be multiple lien holders on the property. If it is 

an upside down property, you’ll probably find that only the 

primary lien holder, who’s in the first position, is actually 

foreclosing. You should get a Form 1099-A from them.  
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But if you have additional financing on the property, those 

other lien holders probably won’t send you a 1099-A. That’s 

because they are either going to pursue collection from you 

personally or forgive the debt. 

 

#2: What is a Deed-in-lieu of Foreclosure? A DIL means 

that you come to an agreement with the lienholders in 

exchange for walking away. It’s just like a foreclosure as far 

as paperwork, but it makes a much cleaner process if you 

can get the lienholder to respond. 

 

#3: What is a Short sale? – In a short sale, the lenders 

agree to settle for less money. You won’t get a Form 1099-A 

in this case because the lender hasn’t taken possession of 

the property. 

 

#4: What is a Loan modification? – A loan modification 

means that the amount you owe has been reduced or 

modified. There won’t be a Form 1099-A in this case either. 
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#5: What is a Form 1099-A? A form 1099-A is used when 

property is received as payment for debt. So, you should get 

one with each foreclosure and DIL you have. 

 

#6: What is a Form 1099-C? A Form 1099-C is used for 

cancellation of debt. If you have debt forgiven then you 

should get a Form 1099-C. You can also get a Form 1099-C 

for credit card settlement or consumer debt settlements. If 

debt has been forgiven, you have taxable income. 

Cancellation of debt income, frequently called COD is 

taxable. 

 

There are 3 ways to avoid federal tax on COD income: 

(1) If it’s your primary residence and initial indebtedness, 

you won’t pay tax, at least under current law. 

(2) If you have declared bankruptcy, you won’t pay tax. 

(3) If you are insolvent, you won’t tax. 

 
This is only true for federal tax. Not all states have adopted 

the same federal rules. That means you might owe tax on 
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the COD income at the state level, even though it’s exempt 

from federal tax. 

 

But the primary residence COD exclusion is only for your 

initial acquisition indebtedness. If you’ve refinanced, part or 

all of the COD income it will be taxable. 

 

#7: How and when to use Form 982. The Form 982 is used 

to report the primary residence, bankruptcy or insolvency 

exemption.  

 

Those 7 keys are the simple part, assuming everything else 

is straightforward and easy. Of course, when it comes to tax, 

it’s never that easy. And with all the financial institution 

changes, it’s sometimes like pulling teeth to get the 

information the lenders are supposed to provide.  

 

Here are some of the issues that our community members at 

USTaxAid have been running into: 

 

(1) Being able to take the primary residence exclusion. 

There are three main issues here:  
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What if you’re rented out your property for part of the 

time? A number of our members have reported 

having to leave a house that won’t sell to go to 

another spot where there is work. Meanwhile, they 

rent out their house. Did they give up their primary 

residence? Perhaps. And maybe that’s a good thing. 

 

Let’s explore this a little bit more. If you have a 

primary residence that has gone down in value, you 

will not be able to take a loss on the property. But if 

you’ve got COD income, you likewise don’t have to 

pay federal Tax.  

  

But if it’s been a rental, you have a choice – it can 

often be considered a temporary absence, which 

means it is still a primary residence. Or it could be 

considered an investment property. 

 

If you report it as an investment property, you will be 

able to claim a loss on the disposal of the property 

but the COD income is taxable. If you have a big 
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basis, which means a big loss, then this might be the 

best plan.  

 

(2) We’ve had some members confused by how the 

exemptions on Form 982 work. If you have a primary 

residence and get that exemption, that’s fairly clear. 

But if you take an exemption because of bankruptcy 

or insolvency, you don’t to also get to take the full 

amount of the loss. 

Let’s say you buy a property with zero down for 

$200,000. The property is now worth $75,000 and 

your debt is still $200,000. You will have a loss of 

$125,000 and COD income of $125,000. 

 

But in this case, you are insolvent and so you don’t 

pay tax on the COD income. But that doesn’t mean 

you still get to keep the $125,000 loss.  The COD 

income exclusion because of insolvency reduces the 

basis in the property. 
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Confusing? You bet. It takes some specialized 

accounting to get this right. 

 

(3) We’ve heard from a number of people that they 

received a Form 1099-C, showing cancellation of 

debt, properly reported it and paid tax and then got a 

notice from the lender’s attorney of intent to sue for 

the debt. 

 

This is simply not right. Without getting on a soap-

box about what has gotten us in the spot where 

lenders are above the law and borrowers have to pay 

to defend themselves, the truth is that if you’re in this 

position you’re going to have to convince the lender 

and their attorney that you don’t owe the amount. 

They can’t write if off and report it as such, then 

make you pay the amount due.  

 

(4) We received a lot of questions about the difference 

between Form 4797 and Schedule D for reporting 

the losses. Or rather, I brought the subject up a 
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number of times. This is an important point. Please 

pay attention to this next section if you own real 

estate investment property and have a loss. 

 

If the property has been put into service, in other 

words rented out, you report the loss on Form 4797 

and the entire loss is immediately deductible. If you 

haven’t put it in service, in other words you never 

rented it out or otherwise made money from it, you 

have a Schedule D, or capital loss. You can only 

take $3,000 per year of the loss in excess of the 

capital gain. 

 

(5) Now, in 2011, I’ve heard from a number of people 

who had foreclosures of D-I-L from back a few years 

ago. Now, unexpectedly, they are receiving Form 

1099-Cs. Back in 2008 or 2009, they may or may not 

have reported the loss on disposal of the property. 

And in many cases where they did report the loss, 

they used the Form 1099-A FMV to calculate the 
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loss. Now the Form 1099-C is showing a much 

different number. 

 

If you think about it behind the scenes, it’s fairly 

logical to see what happened.  When the property 

was taken back by the lender, they issued a Form 

1099-A with estimates. The lender then got a big 

dose of reality and sold the property as a REO for a 

fraction of what they expected to receive. Then they 

sat on the loss, hoping that the market would turn 

and they could sue the borrower. Or maybe the 

lender just had records that were in such a mess that 

they couldn’t figure out what to do until now. 

 

But what do you do? You have more loss because 

the amount actually realized from the sale was much 

less you were told. The loss is the same as money in 

your pocket and so it makes a lot of sense to go back 

and amend the previously reported sale.  
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